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From the 

Dear Colleagues, 

Compliments of the season!

This year has been a great challenge to 
all, with the Covid-19 pandemic, 
lockdowns, #ENDSARS protest, and 
resultant dire economic consequences, 
yet we are not without hope as we 
approach a new year.

It is therefore with great pleasure I 
present you the last edition of our SLP 
Newsletter in the outgoing year 2020, a 
publication regularly offering incisive 
submissions, objective case reviews, 
and professional soft skills in a variant of 
practice areas. This edition offers 
articles that seek to expand the litigator's 
horizon into the realm of Mediation, 
offer a comparative study of the 
principles of the legitimacy of children 
born in and out of wedlock, an insight on 



The objectives of the Section as stated in 
Article 1 of the Section Bye laws are: - 

! To promote the exchange of 
information and views among 
members of the Section and other 
likeminded bodies as to the laws, 
practices and other procedures; 
affecting the Section locally and 
internationally; 

! To assist members develop and 
improve their legal services to the 
public;

! To undertake such related 
activities as may be approved by 
the Section's Council from time to 
time; 

! To promote and provide 
Continuing Legal Education

the role of legal practice in Capital Market 
matters, and perhaps of fundamental 
relevance to all industrial sectors and 
professionals, is the case review on the 
evolving jurisprudence in the field of 
labour law as espoused by the National 
Industrial Court in recent decisions. This 
edition is indeed a "can't put down" for all 
lawyers. 
Distinguished colleagues, as we head into 
the new year, it is our expectation that 
there will be a respite for global 
economies as the global pandemic 
hopefully abates. Legal practice is 
evolving at a faster pace than ever, and 
your Section intends to provide members 
wi th  t ra in ing  and  deve lopment  
opportunities to benefit from such 
evolution with innovative programmes. 

Meanwhile, watch out for the SLP events 
in 2021, and our Annual SLP Conference 
earlier postponed.

As I invite you to enjoy another interesting 
edition of the Section on Legal Practice 
Newsletter, I wish you all a Merry 
Christmas and a Prosperous year 2021.

From the Chairman Continues...

OLUSEUN ABIMBOLA, SAN FCArb
Chairman, NBA – Section on Legal Practice
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1.1. Introduction.

he capital market mediates between surplus 
and deficit economic units in the economy. It Tallocates resources to the best uses and at the 

best possible price. It is the market for corporate 
control and a bill of health on the economy. The 
capital market is in constant focus in all economies of 
the world. It is no surprise then that by the hour global 
attention is on the Nikkei Average in Tokyo, 
America's Dow Jones, Hang Seng in Hong Kong, 
London FTSE and the French Cotation Assistee en 
Continu. In Africa, the Johannesburg Stock 
Exchange, Alexandria Stock Exchange in Egypt and 
the Nigerian All Share Index are constantly under 
analyses.
The Capital Market Glossary defines the subject as

Financial market which trades in 
medium to long term financial 
instruments (stocks and bonds) with 
maturity in excess of one year. It is the 
network of participants, instruments 
and facilities which functions 
basically to facilitate efficiently, the 
flow of savings into long term 
investment for socio-economic 
deve lopment . (Secur i t i e s  and  
Exchange Commission, Capital 
Market  Glossary,p.10.)

Capital market activities consist of operations and 
regulation. Securities, market and intermediaries are 
the constant features of every capital market. Owing 
to information asymmetry and the complex nature of 
market activities, capital market intermediaries 
bridge the gulf between fund owners and fund users. 
Their activities create liquidity and promote 
efficiency in the capital market.

In Nigeria, the capital market is regulated in the main 
by the Investments and Securities Act, 2007 (ISA) 
and the SEC Rules and Regulations 2013 (and the 
Consolidated SEC Rules, 2017) and the Trustee 
Investments Act, 2004.The Banks and Other 
Financial Institutions Act, 2004 (BOFIA), Insurance 
Act, 2003, Pension Reform Act, 2014 are some of the 
legislations bearing on the NCM. The Securities and 
Exchange Commission (SEC) is the apex institutional 
regulator of the capital market. The Nigerian Stock 
Exchange, Central Securities Clearing System, 
National Association of Securities Dealers (NASD) 
and FMDQ are self-regulatory organisations in the 
Nigeria's capital market.

The Final Report of the Panel on Review of the 
Nigerian Capital Market 1996 (Dennis Odife's Report 
which gave birth to the Investments and Securities 
Act,1999) and the SEC Capital Market Master Plan 
2015-2025 have lamented the dearth of experts with 
requisite skill set in the Nigerian Capital Market, thus 
the need to fill this gap. The Legal Profession 
Regulation Review Committee's Report 2018 
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identified the dire need to unbundle the legal services 
market in Nigeria to add value to the legal profession 
and grow the economy at large.

This exposition projects the indispensable role of 
lawyers as experts in the financial intermediation 
process of the capital market. This field is largely 
untapped for legal services in Nigeria. Active 
engagement of legal practitioners in the capital 
mobilization process will assist in resolving the 
concerns expressed by the Review Reports, deepen 
the capital market in the long run, create liquidity and 
promote the Nigerian economy as one of the leading 
economies in the world.

1.2. Capital Market Intermediaries.

Capital market intermediaries are involved in the 
financial intermediation process. They are the limbs 
with which investors and investees walk the market. 
They are necessarily innovative and creative in 
executing their client mandate and developing new 
instruments to purvey funds from one point to 
another.

By the nature of their functions, the capital market 
intermediaries are fiduciaries and owe certain 
equitable duties to their clients. These include the 
duties of performance, loyalty and good faith and 
care and skill. Beyond equitable normative 
stipulations of their duties, the SEC Rules and 
Regulations have distilled and laid out some of the 
functions of the several intermediaries. 

In the ISA, the capital market intermediary may be a 
capital market operator or a capital market expert or 
professional. By section 313 ISA, Capital Market 
Operator means any persons (Individual or 
corporate) duly registered by the SEC to perform 
specific functions in the capital market. By Rule 45, 
SEC Rules and Regulations the capital market 
operators liable for registration with the SEC include 
Issuing houses/Merchant bankers; underwriters; 
brokers /dealers; sub-brokers; receiving bankers; 
registrars; trustees; Investment advisers(corporate 
and individual): fund/portfolio manager; rating 
agencies; market makers and Custodians. The SEC 
may from time to time expand the list.

By Rule 178,SEC Rules and Regulation, certain 
persons whose opinions impact directly on capital 
market transactions are subject to registration by the 
SEC as capital market experts or professionals. 
These persons include Legal Practitioners; 

Accountants; Auditors; Engineers; Estate-valuers 
and Property managers. The SEC may from time to 
time add to this list.

A legal practitioner is one who, by sections 2 and 4 
Legal Practitioners Act, 2004 is enrolled and entitled 
to practice law as Barrister and Solicitor in Nigeria. 
Such person must possess a qualifying certificate and 
is of good character. This fitness in character and 
learning is necessary to take on the task in the 
financial services industry.

In addition to duties set aside for legal practitioners in 
the capital market, there are appointments in 
institutions regulating the market that qualification as 
a legal practitioner is a requirement. The 
qualification requirement for membership of the 
Governing Board of the SEC includes a minimum of 
12 years legal practice. The Chairman of the 
Investments and Securities Tribunal must be a legal 
practitioner of not less than fifteen years.

More specifically, there are roles exclusively 
reserved for legal practitioners. In every primary 
market offer where new shares are issued to raise 
funds by companies, only legal practitioners can 
offer services and be engaged as solicitor to issue and 
solicitor to issuer. These are two distinct but very 
important roles in the process of companies raising 
funds in the capital market. While the Solicitor to 
issue protects potential investors' rights, the Solicitor 
to the issuer protects the rights of the company 
seeking funds in the market. The role of trustees in the 
capital market can be more suitably performed by 
legal practitioners.

To operate as a capital market expert or professional, 
the legal practitioner must obtain registration with 
the Securities and Exchange Commission. Under the 
now repealed Investments and Securities Act,1999, 
this requirement for registration was successfully 
challenged in the case of Securities and Exchange 
Commission v. Professor A.B. Kasunmu SAN & 
10 Ors (2009)10NWLR, Pt.1150,509.

The position has now been clearly tidied up under the 
ISA and SEC Rules and Regulations. In section 313 
ISA, a capital market operator means any person duly 
registered by SEC to perform specific functions in the 
capital market. This is quite distinct from the 
provision of the repealed ISA,1999 which listed 
capital market operators in section 29 without the 
mention of legal practitioners.
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Section 38(1) ISA provides: No person shall 

(a) operate in the Nigerian capital market as an 
expert or professional or in any other capacity 
as may be determined by the Commission; or

(b) carry on investments and securities business 
unless the person is registered in accordance 
with this Act and the Rules and Regulations 
made thereunder.

(2) The Commission shall prescribe the 
conditions for registration including the level 
of knowledge and skill required to operate in 
the capital market.

(3) An application for registration under this 
part of this Act shall be in the in the manner 
and upon payment of the fees prescribed by the 
Commission.

Registration as capital market expert may be as 
corporate body or as firms and persons carrying on 
business in their true names. In the case of the latter, 
registration is obtained upon application made in 
Form SEC 2 accompanied by the following:

(a) Certified copy of certificate of business 
name(where applicable)

(b) Curriculum vitae of  at  least  two 
officers(known as sponsored individuals 
including details of activities arranged in 
order of time from secondary school till date;

(c) Profile of the firm including details of past 
and current activities;

(d) A copy of the partnership deed(where 
applicable)

(e) Full postal and electronic address of 
immediate past employer of sponsored 
individuals;

(f) Sworn undertaking to keep proper records 
and render returns as may be specified by the 
Commission from time to time;

(g) Evidence of minimum networth of 
N2,000,000 for partnership and in the case of 
an individual N500,000.

The completed Form SEC 2 shall be accompanied by 
a sworn statement that the requirements of the Act 
have been complied with. The sponsored individuals 
are required to attach a copy of evidence of payment 
of their annual practicing fee and a professional 
indemnity insurance policy.

The SEC shall within sixty days after the filing of the 
application make known its decision either to grant or 
decline the request for registration. The Commission 
may deny registration only after appropriate notice 
and opportunity for hearing has been afforded to the 
applicant. The notice shall contain the reasons why 
the Commission declined registration shall stipulate 
the place and time, not less than fourteen days, from 
the receipt of the notice within which the applicant 
may make representations to the commission in 
respect of his application. 

Once the requirements are met, the applicant may be 
registered by the SEC and available to be engaged by 
issuers of securities in the capacity for which he has 
been registered. According to Rule 180,SEC Rules & 
Regulations, the legal practitioner as capital market 
expert shall, inter-alia perform the following 
functions in the capital market:

(1) Review the statutory corporate documents of 
an issuer and other transaction parties to 
ensure that they have the necessary legal 
capacity and authority to enter into a 
transaction;

(2) Carry out due diligence to ensure that all 
information material to a transaction are 
disclosed in the transaction documents; 

(3) Advise on the legal structure of the 
transaction and on legal risks associated with 
it;

(4) Negotiate draft and review all legal 
documentations required for a transaction 
including but not limited to the prospectus, 
offer/scheme documents, trust deeds, vending 
agreements, power of attorney/consents and 
underwriting agreements;

(5) Advice parties on disclosure obligations and 
general observance of and compliance with 
sound corporate governance principles, 
rules and regulations as they relate to a 
transaction;

(6) Advise on compliance with the requirements 
of the Corporate Affairs Commission, the 
Securities and Exchange Commission, the 
listing requirements of the Nigerian Stock 
Exchange and other relevant industry 
specific regulatory requirements;

(7) Certify or obtain certification of compliance 
with all statutory requirements by the issuer 
and other parties to a transaction;

(8) Make all statutory fillings and provide 
confirmations(legal opinion) as to the 
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enforceability and effectiveness of 
transaction documents;

(9) File necessary applications in Court in 
support of transactions

(10) Any other roles ancillary to any of the above.

To be in a position to discharge these duties well, the 
legal practitioner must have and demonstrate a good 
understanding of the financial services industry laws, 
specifically, the ISA, SEC Rules and Regulations, 
Trustee Investments Act, BOFIA, Insurance Act, 
2003, Pension Reform Act, 2014 amongst others.

While these duties are demanding, the reward fairly 
standardised in the market is compensating. Rule 180 
embodies the duty of care and skill, the breach of 
which can attract severe sanctions. In Wartzman v. 
H i g h  T o w e r  P r o d u c t i o n s  
Limited53Md.App.565,456 a 2d 82 (1983), a law 
firm was negligent in the incorporation of a company 
that sought to later access the capital market. Holding 
the firm culpable and ordering it to pay the incurred 
loss of $170,508.43, justice Lowe had this to say:

“The unfortunate oversight on which 
this case was based was a costly one 
but it was made by one who was hired 
precisely for the purpose of averting 
the consequent losses. It is he, and 
his firm, who must bear them”

The need for caution in the discharge of duties in the 
capital market can never be over emphasised. It is 
submitted that the shield in Rondell v. Woresly 
(1966) 3 All E.R. 657 and Oseni v, Akinbinu (1992) 
1 NSCC( that a client could not invoke a suit to 
challenge the credit of his counsel) may not avail a 
negligent legal practitioner who professes to be an 
expert in the capital market. Furthermore the Rules of 
Professional Conduct in the Legal Profession, 2007 
(Rule 23) can forge a sledgehammer against the 
defalcation or abuse of trust by a legal practitioner in 
the capital market. Such negligent Counsel may have 
his sojourn in the capital market cut short. The SEC 
may suspend or cancel his registration as capital 
market expert under section 38(4) ISA.

The capital market is no doubt a very useful to every 
economy but indeed a tough terrain for capital market 
intermediaries. In this respect, the wise counsel of 
Prof. Walter Woon is apt:

“The outward simplicity of the stock 
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market is of course deceptive. Behind 
the interface with the investing 
public lies a system of rules and 
regulations of fiendish complexity. 
Securities regulation is one area of 
the law where practice has an 
immediate and significant impact. It 
is not enough to know chapter and 
verse of the rules; how the market 
works is also important. For the 
lawyer who is called upon to advise 
his client, this is an area fraught with 
danger. In a world populated by 
professional bulls, bears and stags, 
one has to be extremely careful not to 
make an ass of oneself.(Hans Tjio 
(2011) Principles and Practice of 
Securities Regulation in Singapore, 
Lexis Nexis, p.xi)

1.3. Conclusion.

The capital market is an indispensable phenomenon 
in contemporary society. It exists to mobilise 
resources to the best uses in the economy. Legal 
practitioners have very critical role to play in making 
the Nigerian Capital market very efficient.

Legal practitioners operate in the Nigerian Capital 
market as experts or professionals. As capital market 
intermediaries they are fiduciaries and owe duties of 
performance, loyalty, good faith and care and skill to 
their client and the diligent discharge of their duties 
impact on the market tending towards efficiency. A 
legal practitioner as capital market intermediary 
must demonstrate a good understanding of the legal 
framework for the Nigerian capital market. Failure to 
discharge the callings of the office as expert may 
attract sanctions.

To operate as a capital market expert, lawyers must 
obtain registration with the SEC. Completion of SEC 
Form 2 begins the process leading to registration by 
the SEC to operate as capital market professional. It 
is submitted that the role of trustees in the capital 
market as stipulated under Rules 110, SEC Rules and 
Regulations can be undertaken by some serious law 
firms. The more involved legal practitioners are in 
the operations of the capital market, the merrier for 
our financial sector in general and the capital market 
in particular. This will go a long way to resolve the 
challenge of lack of expertise in the capital market 
and the need to diversify the legal services market in 
Nigeria.



Abstract

n the mediation of large commercial disputes, 
litigants are usually represented by counsel; 
indeed, professional mediators would advise and I

encourage such parties to seek legal representation. 
Some counsel, however, find it difficult to transit or 
put off the adversarial hat and switch to the 
collaborative mode. To assist that transition, this 
article briefly explains what is expected of counsel 
when representing their clients in mediation as well 
as the skills needed to competently do so. 

1. Introduction

1
Mediation  is a process of assisted negotiation in 
which a neutral person helps people to reach an 

2
agreement . It has also been defined as a process 
which has as its goal assisting or facilitating 
negotiation, where the mediator controls the process 

3
and the parties the outcome . Mediation is not a soft 
option for the advocate. If he is unprepared, does not 
know what to expect or what to do, the client will be at 
a considerable disadvantage and, the lawyer will 

4
come unstuck . 

A lawyer's attitude toward the process will most likely 
carry over to the client. Even where a client is 
resistant, if his doubts are dispelled by his counsel, 
they usually become more receptive and cooperative. 
It is therefore important for lawyers to know what to 
expect in the mediation process and how best to 
represent their clients at each stage. Lawyers can then 
work with the mediator and the structure of the 
process to more effectively achieve the goals of their 
clients. Every lawyer must therefore seek to become 

more conversant with the process, at least to be able 
to advise their clients objectively and successfully.

2. Lawyers' Competence as Mediation Advocates  
          
The technique of representing clients in mediation 
can be described as 'mediation advocacy' and one 
who represents another in mediation is referred to as 
a mediation advocate. Mediation advocacy is 
fundamentally and radically different from court 
advocacy, which is essentially an adversarial 
approach, with each party struggling to win. In 
litigation, parties seek to persuade a neutral judge 
that their point of view is the right one whereas, in 
mediation, the job of the mediation advocate is to 
assist his client to resolve the dispute by a mutually 
beneficial agreement and not a third party's 
adjudication. The mediation advocate's approach is 
conciliatory and cooperative problem-solving. This 
does not mean however that the rights and liabilities 
of the client in law do not matter, it does, for a parties 
perception about the strength or otherwise of his case 
will influence their flexibility during negotiations. 

The Mediation advocate has the duty to obtain the 
best outcome for his clients based on his real interests 
and this must be the objective at all times. In order to 
represent clients effectively in mediation, advocates 
must put aside their adversarial approach, strategy 
and tactics and must adopt the different modus 

5
operandi explored subsequently . Just as lawyers are 
trained in advocacy skill so they need training as 
mediation advocates.      
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3. The Role of Lawyers in Mediation

Nearly all mediation efforts distinguish between the 
functions of the lawyer and those of the mediator 

6even where the mediator is a lawyer .  Unless a 
lawyer is familiar with mediation and when it can be 
useful, he will not be inclined to recommend it to his 
clients. Moreover, his orientation may undermine a 

7mediation process in which his client is involved . 
The lawyer's role can be summarily grouped into 
three categories: the traditional function of giving 
legal advice i.e. from the initial consultation to 
consideration of the final agreement; initiating and 
preparing for mediation, and presenting the case in 

8
mediation . 

3.1 Representing Clients: Preparation 

When a client first approaches a lawyer, as part of the 
consultation, the lawyer has to discuss the various 
options available for resolution of the dispute. If 
mediation is considered, the lawyer in consultation 
with the client has to decide whether this is the best 
route to take, and if so at what stage should the offer to 
mediate be made.  For strategic reasons, counsel may 
choose to first institute legal action in court before 
requesting or consenting to mediation. 

3.1.1Getting the other side to mediate
 The lawyer would have to decide how to make the 
offer of mediation to the other side. Some of the ways 
he can persuade the other side to mediate are to first 

9  
consider the contract ;  or a relevant Civil Procedure 
Rules; or if the organization you represent has a 
policy on mediation before litigation, it is important 
to refer to this as well. Another option is to ask a 
private mediation or ADR service provider such as 
the LMDC to approach the other side on your 

10behalf . The mere belief in the strength of a case 
however is not itself a ground for refusing mediation, 
as the outcome desired from litigation may still be 

11
obtained from mediation . 

3.1.2 Choosing the right mediator
This is very critical to mediation success as the 
mediator controls the tempo of the process. What 
then should guide counsel in its choice? Three major 
criteria should be considered i.e. competence, 
neutrality, and availability. The goal is to find a 
person with qualities that match the needs of the 

12case . Counsel can also use a mediation service 
provider. The latter has an advantage in the sense that 
they will provide administrative support and manage 

13
the process . 

3.1.3 Presence of Necessary Parties/Venue
Mediation is an intensely personal process, thus the 
presence of the right people at the table cannot be 
overemphasized and lawyers on both sides can play 
an active role in ensuring that the right people are at 

14the mediation . Counsel should negotiate the choice 
of appropriate venue from a physical, strategic and 
tactical perspective and terms as the cost of the 
venue will ultimately be paid for by the parties. Most 
mediators' will normally suggest a neutral venue. 

3.1.4 Document Preparation/ Written Submissions 
Compared to litigation, only a limited number of 
documents are relevant for mediation. This is so 
because parties are not trying to 'prove' their case; 
thus counsel should include only documents that are 
vital for the mediator and the other side to be aware 

15
of the strength of your client's position . Parties 
usually send to the mediator written statements 
commonly called 'Case Summaries.' It is the task of 
the advocate to identify what documents are relevant 
and very material to the issues in dispute and which 
would assist in its settlement. 

It is an accepted practice in mediation that before the 
date of hearing, the representative of each party 
exchange with the other and send to the mediator, a 
reasonable concise statement of their client's case 
and submissions that they wish to make. 

3.1.5 Date, Time, and Cost of the Mediation
Since key benefits to the client are intended savings 
in costs and time, counsel should take advantage of 
the momentum of the parties' agreement to mediate 

16and fix a hearing as soon as reasonably possible . 
Fees charged by mediators vary depending on 
whether or not they are members of an ADR 

17
organisation or they practice privately . Most ADR 
organisations have standard tariffs, though in some 
cases, it is negotiable. Counsel is in a position to 
negotiate the mediator's fees on behalf of the client.

3.1.6 The Mediation Agreement
Most mediators and mediation servicers provide 
have standard form mediation agreements – the 
lawyer should review it and if necessary, revise same 
with input from his client. Counsel should explain 
the document to the Client so that its terms are fully 

18understood . It is Counsel's duty to ensure that apart 
from the regular features of the mediation agreement 
(such as confidentiality and without prejudice; that 
the mediator cannot be called to give evidence, 
voluntariness of the proceedings, the role of a 
mediator is only facilitative), other terms and 
protocols fundamental to his client's interests are 
also inserted. Once the agreement is signed and 
returned to the Mediator with his fee, the Mediation 
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process has effectively begun.

3.2 Behind the Scenes: Preparing for Mediation 
Hearing

After signing the Mediation Agreement, the pre-
hearing preparations include getting the client to 
understand the essentials of the mediation process, as 
well as the different roles all the persons attending 
will be expected to play. The strategy or approach for 
resolving the dispute will also be developed. 

The privacy and confidentiality features should be 
emphasized, encouraging the party to speak freely 
and frankly to the mediator. Also, it may be well to 
emphasise that the process is not to determine who is 
right or wrong.

Counsel should explain the role of the mediator to the 
client so he knows what to expect including the fact 
that the mediator may engage in some 'reality testing' 
of the legal prospect of their case so that such actions 
are not misinterpreted as bias. Counsel should go 
over with the client in advance what he will say and 
how best to present it.

Counsel should further explain the difference in his 
role in the mediation as being unlike what he would 
adopt if he was advocating in court. This is important 
so that his collaborative attitude is not misunderstood 
as weakness or abandoning the clients' interest. 
Counsel in mediation is not the client's mouthpiece, 
he is a supporter. The client should also be informed 
that he can ask for time out to discuss privately with 
counsel and such other matters. 

In reality, Mediation consists primarily of 
19

negotiation . The process is more of discussions and 
bargaining. Counsel should therefore prepare a 
strategy for negotiation. This will involve decisions 
such as who should attend the hearing; who should be 
contactable; obtaining authority to settle; discussing 
the parties BATNA and WATNA; how to present their 
offers at different stages of the process, how to frame 
your presentation (do you need power point, exhibits, 
video etc), what tone to project and such matters. 

Counsel in a preparation session should discuss and 
objectively evaluate together with the client, the 

20strengths and weaknesses of the case . The skills 
required for effective negotiation is beyond the scope 
of this paper, but it is very important to mediation 
advocacy. Counsel should bear in mind that the goal 
of the mediation is to settle, to stop the litigation costs 
clock running, and to stop your client's time being 
wasted by being engaged in this dispute, thus 

21  enabling him to get on with his business and his life .  

Develop a structured negotiation plan; work out the 
22point at which you will settle and how to get there .

3.3 D-day: Advocacy during the Process

Mediation advocacy begins well before the parties 
all come together. Advocacy during the mediation 
hearing is discussed here in the context of 
commercial mediation. Counsel must protect her 
client's best interests as she sees them, while at the 

23same time trying to make the process work . 

Opening presentations have a valuable role to play 
in setting the right tone for a productive mediation 
from the outset. Skillful opening presentations can 
do much to enhance the prospects of a satisfactory 

24
outcome . Counsel should realise that at the 
beginning, he needs to overcome or reduce feelings 
of hostility and distrust, she should not, therefore, 
plunge headlong into a presentation of his client's 
case without creating some degree of rapport with 

25
the other party . 

The client's case should be presented simply, clearly, 
26and objectively . Legal jargon and argument should 

be avoided, it is essential that the disputants 
themselves understand the legal issues in 'common 
sense' terms. It is also important to refer to the 
opponent's case and arguments in a way that shows 
that your client has considered and understood same 

27
properly .  

The essential work of mediation therefore takes 
place in the caucus sessions. The role of counsel in 
these sessions is that of adviser, co-negotiator, and 
spokesman. He advises the client on the legal 
implications and or consequences of any proposed 
course of action or any existing state of affairs. His 
client should be able to rely on him as an ally and 
collaborator with whom he can discuss options and 

 opportunities which arise during negotiations.
 
3.3.1 The Settlement Agreement
As your client's advocate it is important to get the 
form of the settlement agreement right – it should be 
workable, comprehensive, and enforceable. Terms 
should be specific, practical, and complete with 
clear timelines. State clearly who should do what, 
when and precise consequences of default. Counsel 
can take a draft containing likely heads of agreement 
and as settlement becomes near, begin to draft same 
in the caucus room. The agreement should be 
concluded and signed as mere consensus on heads of 
agreement can lead to further dispute in future.
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4. Where Settlement Fails

While many mediations end in settlement, some fail. 
When this happens, counsel can help to ensure if 
possible, that any existing animosity is eliminated or 

28reduced . Encourage the parties to continue to think 
about settlement though sometimes settlement is 

29
genuinely unachievable . Do not let your client be 
discouraged that no deal was reached, if you had 
prepared well, he knows his BATNA is better than the 
offer on the table. Do not be desperate to settle on any 
terms, stick to your negotiation plan.

5. Enforcement of Settlement Agreements

Some jurisdictions provide for enforcement of 
agreements reached in mediation. For example, In the 

30
brochure published by the LMDC , section 4(1)(b) is 
interpreted and explained thus:

'Another interesting extension of the 
enforcement provisions of the 
LMDC Law is section 4(1)(b) which 
allows terms of settlement and 
memoranda of understanding 
reached by other ADR organizations 
to be filed at the LMDC and endorsed 
by the ADR Judge to become the 
consent judgment of the High Court 
of Lagos State.'

It is the responsibility of counsel to check out 
beforehand if such a requirement exists in the 
jurisdiction and file such memorandum of settlement 
at the relevant court registry.

6. Conclusion

The paper discussed what counsel should expect at 
the different stages of mediation, how he should 
prepare himself and the client for the process and the 
essence of developing a negotiation strategy before 
the hearing date. Different sets of skills are required 
from counsel in mediation proceedings and all 
lawyers need to acquire the requisite skills to enable 
them to represent their clients more effectively. The 
skills discussed in this paper are not exhaustive, 
rather it is to provoke counsel to search for deeper 
knowledge and insight on how best to represent their 
clients in ADR proceedings generally and mediation 
in particular. 
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In Friday Abalogu v. Shell Petroleum Development. 
4Co , the Appellant was employed by the Defendant 

on 3 May 1971 and he subsequently became a 
permanent and pensionable staff of the company. By 
a letter dated 25 January 1995, he was notified that he 

th was due to retire on 3 August 1996(his 55 birthday). 
Afterwards, he received another letter dated 31 
January 1995, this time informing him that his 
employment has been terminated. He was paid 3 
months' salary in lieu of notice. The trial court 
rejected his contention that the termination was null 
and void as he was already due for retirement and 
maintained that the termination is valid as it was in 
accordance with the contract of service voluntarily 
executed by both parties. This position, which was 
premised on the common law position that an 
employer has an unfettered right to fire, was affirmed 
by the Court of Appeal and the Supreme Court.

In the determination of labour/employment cases 
bought before them, courts in Nigeria have 
consistently applied common law labour principles 
established in previous decisions to the cases brought 
before the court. Such common law principles 

5include: the unfettered right of a master  to dismiss 
his servant for a good or bad reason or no reason at 

6all ; the inability of a court of law to foist a servant on 
7an unwilling master ; sanctity of the contents of the 

8contract of service ; the only remedy available to an 
employee whose employment is deemed wrongfully 
terminated is damages calculated at the amount 

"Whatever a judge does, he will most 
surely have his critics. If, in an effort 
to do justice, he appears to make new 
law, there will be cries that he is 
overweening and that he has 
rendered uncertain what had long 
been regarded as established legal 
principles .On the other hand, if he 
sticks to the old legal rules, an 
equally vocal body will charge him 
with being reactionary, a slave to 
precedent, and of failing to mould the 
law to changing social needs. He 
cannot win ,and, if he is wise ,he will 
not worry ,even though at times he 
ruefully reflect that those who should 
know better seem to have little 
appreciation of the difficulties of his 
vocation. He will just direct himself 
to the task of doing justice in each 
case as it comes along. No task could 

3be nobler ."

INTRODUCTION

Decisions that could potentially rewrite labour law 
jurisprudence, at least in Nigeria, are being given by 
the National Industrial Court (the NICN). The short 
article attempts to identify some decisions and their 
impact on the principles of labour law as we hitherto 
knew them?

1Tonye Krukrubo 2Duunebari Seth-Nzor
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15and Engineers (NAAPE) & 2Ors was brought for 
determination before the NICN, it was contended for 
the Defendant that the NICN cannot apply the ILO 
conventions 87 and 98 (on the Freedom of 
Association & Protection of the Right to Organize 
and the Right to Organize & Collective Bargaining 
respectively) because, although ratified, they have 
not been domesticated in Nigeria. However, 
rejecting this argument, the NICN held that section 

rd254C (2) of the constitution, (introduced by the 3  
alteration) created a watershed provision, which 
empowers the NICN to apply international labour 
treaties or conventions that have been ratified by 
Nigeria but not domesticated by the National 
Assembly; and therefore constituted the 
domestication demanded by section 12of the 
constitution.

Premised upon this interpretation, the NICN has 
proceeded to apply the principles expounded in 
international labour conventions whenever it is 
called upon and the circumstances of the case before 
it so demands. For instance, it relied on Article 4 of 
the Termination of Employment Convention, of 1982, 
No. 158 and recommendation 166 of the ILO, to order 
specific performance in a master-servant 

16relationship ; something that on the face of it flies 
against familiar established principles. The NICN 
also adopted the practice of using an international 
law to strengthen a decision based on domestic law. 
In Folarin Oreka Maiya v. The Incorporated 
Trustees of Clinton Health Access initiative, 

17Nigeria & 2 Ors , the court, after evaluating the 
evidence presented, determined that the Claimant 
was dismissed on account of her pregnancy; thus 
breaching her rights to protection from 
discrimination under section 254C – (1) (f) - (h) of 
the Constitution, the African Charter on Human and 
Peoples Rights (Ratification and Enforcement) Act 
and the non-domesticated ILO's Convention No. 111 
of 1958 on Discrimination. In the circumstance, the 
court awarded one year's full gross pay totaling above 
5 million naira in favour of the Claimant. The NIC 
also relied on the undomesticated ILO convention to 
hold that termination of employment which is not 
connected with capacity or conduct of employee 

18amounts to unfair labour practice .

II. Termination for no reason

The NICN appears to have departed from the 
traditional view under common law position that an 
employer can terminate an employee's contract with 
or without reason provided he complies with the 
terms and conditions of contract of employment. The 

legitimately due to him at the time of termination of 
9his employment and nothing more ; et cetera.

The application and or adherence to these principles 
are however gradually changing; at least as is borne 
out by decisions of the trial courts in Nigeria; 
specifically the NICN, which appears to be carrying 
out a quiet revolution substantially rewriting the 
established prisms of our labour law jurisprudence. 

rd 10The 3  Alteration Act  (“the alteration”) conferred 
on the NICN, to the exclusion of all other courts in 
Nigeria, the jurisdiction to adjudicate on all matters 
relating to labour, employment, industrial disputes, 
trade unions, and the interpretation and application of 
the provisions of Chapter IV of the Constitution of the 
Federal Republic of Nigeria as it relates to labour and 
matters arising from the workplace such as the 
conditions of service, health, safety, welfare of 

11workers .  The alteration also empowered the NICN 
to adopt international best practices and international 
labour conventions in the resolution of employment 

12disputes ; a development that has led the NICN to 
import radical terms such as unfair labour practice 
and international best practices in the determination 
of cases brought before it. 

The subsequent parts of this document briefly 
explores certain aspects of our labour law 
jurisprudence which the NICN has succeeded in 
tweaking in favour of current and international best 
practices; the apparent inconsistency in the decisions 
of different divisions of the NICN and the attitude of 
the Court of Appeal when matters emanating from 
the NICN are brought on appeal. It must be 
mentioned that the attitude of Court of Appeal is in 
constant flux. 
 
I N N O V A T I V E  D E C I S I O N S  O F  T H E  
NATIONAL INDUSTRIAL COURT

I. A p p l i c a t i o n  o f  u n d o m e s t i c a t e d  
international conventions

Relying on section 12 of the 1999 constitution (as 
amended), Nigerian courts have unswervingly 
maintained the irrefutable position that a court in 
Nigeria can only rely on international treaties or 
conventions that have been ratified by Nigeria and 

13domesticated by the National Assembly . Thus, no 
matter how beneficial the convention, it remains 
unenforceable if it is not enacted into the law of the 

14country by the National Assembly . It was not 
surprising, therefore, that when Aero Contractors Co 
(Nig) Ltd v National Association of Aircrafts Pilots 
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23was terminated after he tested positive for HIV  and 
where a female employee (who was still on 
probation) was fired for no reason shortly after she 

24informed her supervisor that she was pregnant . In 
effect, the erstwhile principle of common law that an 
employer can terminate (fire) an employee for any 
reason or no reason at all has not only been reviewed 
but appears to have been effectively overturned by 
the NICN; at least in some of its decisions.

Whether the decisions of the the NICN to the effect 
that employers can no longer terminate an 
employment without giving a reason can continue to 
subsist as extant law is debateable; particularly with 
the recent pronouncements of the Court of Appeal. It 
seems that the foundation for the innovative principle 
is weak and broken especially having regard to the 
decision of the Court of Appeal in Oak Pensions 

25Limited v Olayinka , and subsequent decisions of 
26the NICN which have reiterated the common law 

principle of a master's right to fire, in accordance 
with the contract of employment, for any reason or no 
reason at all. There is need for certainty regarding 
these and other issues before the NICN.  

III. Award of general and/or exemplary 
damages

Another aspect of our common law jurisprudence 
apparently under review by the NICN is the practice 
of awarding damages where it is established that 
there was wrongful termination. It has long been 
settled that except a breach flows from damages 
contemplated by the parties at the time of entering the 

27contract, no other damages should be awarded . 
Thus, there can be no room for claims which are 
merely speculative or sentimental unless these 
claims are provided for by the terms of the contract. 
The prevailing position of the courts in Nigeria is that 
the only remedy available to an employee whose 
employment is deemed wrongfully terminated is 
damages calculated at the amount legitimately due to 
him at the time of termination of his employment and 

28nothing more . Thus, even after determining that a 
litigant's employment was wrongly terminated, the 
court will not award damages exceeding the amount 
of salary or wages the employee would have earned 
in employment for the period of notice required to 
lawfully terminate the employment.

In recent decisions, the NICN has taken a different 
approach. Relying on section 14 of the National 
Industrial Court (NIC) Act 2006, it has held that the 
court has the discretion to award general, exemplary 
and/or aggravated damages for wrongful termination 

courts, in applying this common law principle have 
often held that in such cases, the motive for 
exercising the right to fire does not render the 

19exercise ineffective . However, the NICN has 
opined that this practice constitutes unfair labour 
practice which is contrary to international best 
practices.

Relying on the provisions of section 254(c)(1)(f)(h) 
and section 254(2) of the Constitution (as 
Amended), the NICN has held in some cases that it is 
an unfair labour practice for an employer to terminate 

20an employee without stating a reason . In those 
decisions, the NICN relied on the Termination of 
Employment Convention, 1982 (TEC '82) and 
Recommendation No. 166 as establishing the 
international best practices and international labour 
standard in the termination of employment. Notably, 
in Article 4 of TEC '82, it is provided that 'the 
employment of a worker shall not be terminated 
unless there is a valid reason for such termination 
connected with the capacity or conduct of the worker 
or based on the operational requirements of the 
undertaking, establishment or service.'   

In line with Article 4 of the Termination of 
Employment Convention of 1982 No. 158 of the ILO 
and its Recommendation 166  on the Termination of 
Employment at the Initiative of the Employer, 1963, 
the NICN insists that employers shall not terminate a 
contract of employment unless there is a valid reason 
for such termination connected with the capacity or 
conduct of the employee or based on operational 
requirements of the employer and that an employee 
should be entitled to receive a written statement from 
his employer of the reason or reasons for termination 

21on request .

The NICN is attempting to re-write labour law 
jurisprudence from a fairly settled prism of master-
servant relationship wherein the former is endowed 
with the unfettered power to 'hire', and 'fire' the latter 
for good or bad reason or for no reason at all subject 
to the terms of the contract between the parties. And 
thus in cases where it determined that an employment 
was wrongly terminated without reason or a valid 
reason, the NICN revoked the termination, awarded 
damages where appropriate and ordered the 

22reinstatement of the employee . It made no 
difference that such termination was in accordance 
with the contract of employment executed between 
the parties. 

Other instances where the NICN refused to apply the 
common law principle include: where the employee 
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ordered the reinstatement of the claimant back to the 
employment of the defendant with immediate 

35effect . It is respectfully contended that forcing a 
willing employee on an unwilling employer could 
potentially negatively affect industrial peace and 
harmony in the work place.

V. Application of Privity of Contract in 
Triangular  Employment  and Co-
Employment.

Privity of contract presupposes that only the parties 
to a contract can sue or be sued on the contract; a 
stranger who is not a party to an employment contract 
ought not to be bound to observe the terms of that 

36contract or sue nor be sued on the contract . The 
37practice of outsourcing , is fairly common among 

top organizations in Nigeria and was recognized by 
the NICN in Stephen Ayaogo & 16 Others v. Mobil 

38Producing Nigeria Unlimited & Another . It is also 
common practice for companies to have subsidiaries, 
each of whom are independent and separate legal 
entities from the parent company. Based on the 
doctrine of privity of contract, outsourced employees 
can only sue the companies that employed them and 
not the end user to whom they are seconded. In the 
same vein, a direct employee of a subsidiary 
company cannot sue the parent company. 

The NICN in a number of judicial pronouncements 
has recognized that in a country like Nigeria, where 
triangular employment and co-employment is 
rampant among top employers, there is need for 
judicial intervention to protect the rights of 
vulnerable employees. On this premise, the NICN 
regards privity of contract as a general principle of 
law that is subject to certain exception and enjoins 
courts to conduct an enquiry into the merits of the 

39case to reveal the true position of things . 
Consequently, where triangular employment is 
determined, the question of who is responsible for 
performing employer responsibilities is determined 
by the facts found by the court in each case. Thus, 
where an end user instructed an employer/outsourcer 
to terminate the contract of employment, both 
companies were held to be co-employers and the 

40employee was entitled to choose any one of them . It 
has also been held that where the direct employer can 
be construed as an agent of the end user, the two 

41companies would be treated as one . It is not in all 
cases that the NICN will imply the existence of a 
contract between the worker and the end user. To 
make that assumption, it must be proved that the 
intermediary is the agent or employee, or tool or 
simulacrum of the end user, or the whole relationship 

of employment. For instance, In Onuhikemi v 
Smridu Nigeria Ltd (supra), the court awarded 
twenty four months' salary (2 years' salary) in the sum 
of N739,200 (Seven Hundred and Thirty-Nine 
Thousand Two Hundred Naira) as general damages, 
as well as N30,800 which amounts to one month 
salary in lieu of notice, and  costs of N100,000. In 
Mrs. Folarin Oreka Maiya v. The Incorporated 
Trustees of Clinton Health Access Initiative 
Nigeria & Ors, (supra) determining that the claimant 
was terminated due to her pregnancy, the Court held 
that the worker was entitled to general damages and 
also exemplary or aggravated damages, amounting to 

29one year's full gross pay and in Adema v. NSPMC , 
where the employer was unable to establish the 
criminal allegation upon which the termination was 
based, the NICN awarded six months' salary as 
compensation.

It is noteworthy that the burden is on the Claimant to 
prove that he is entitled to the damages sought and 
must specifically plead special damages. The NICN 
will decline to award damages that are not pleaded or 

30sufficiently proved .

IV. Remedy of reinstatement

The traditional position is that a court of law will not 
compel an unwilling employer to retain employees it 
does not need and therefore it cannot impose a 

31worker on an unwilling employer . For this reason, 
failure of an employer, in an ordinary master-servant 
relationship to terminate in accordance with the 
terms of the contract was deemed wrongful and not 
“null and void' and thus the jilted employee cannot 
a s k  f o r  s p e c i f i c  p e r f o r m a n c e  
(reinstatement).Consequently, even if it is 
determined that the termination was not done in 
accordance with the terms of service, it still remains 

32effective . The prevailing view is that the relief of 
reinstatement is only available to persons whose 

33employment has statutory flavour .

The NICN is carrying out a quiet revolution in this 
34area of law. InBello Ibraham v. Ecobank Plc. no 

reason was given for the termination of the claimant's 
employment. The court held that the termination of 
claimant was wrongful and unfair due to non-
contemporaneous payment of salary in lieu of notice, 
non-adherence to convention No. 158 and 
recommendation 166 of the ILO, which the court has 
power to enforce by virtue of section 254C of the 
constitution of the Federal Republic of Nigeria, 
1999, as amended and section 7(6) of the National 
Industrial Court Act 2006.Consequently, the court 
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that an employee, at the point of exit (and even during 
employment) is entitled to a workplace reference that 
is true, accurate and not misleading to a future 
employer. This principle extends to references given 
after employment has ceased. In Mr Ifechukwude 

47Adigwe v. FBN Mortgages Limited , after the 
claimant had voluntarily retired, the defendant 
proceeded to purportedly terminate his employment 
on allegations of misconduct. Upon being served a 
questionnaire by the claimant's new employer, the 
defendant instead elected to write to the claimant's 
new employer stating the claimant was terminated 
and was still indebted to the defendant. As a result of 
this letter, the new employer terminated his 
employment. The NICN held that the supposed 
termination was a nullity as the defendant had 
effectively resigned and that the letter does not meet 
the test of being “true, accurate, fair and not 
misleading to a future employer”. Consequently it 
awarded costs in favour of the claimant.

 ATTITUDE OF APPELLATE COURTS

There is no doubt that the recent decisions of the 
NICN are novel and innovative and are arguably in 
line with the current economic realities. However, it 
is uncertain whether these ground breaking decisions 
of the NICN will all be upheld by the appellate court 
if pursued to that judicial altitude.

48In Oak Pensions Limited v Olayinka , the Court of 
Appeal was invited to determine the validity of the 
amount awarded to the Respondent as damages for 
wrongful termination of employment (which 
consisted of two (2) years salaries as well as salaries 
for February, 2013 and three (3) months in lieu of 
notice). In making its decision, the Court of Appeal 
reiterated most of the common law principles upheld 
by Nigerian Courts in past decisions including, 
sanctity of contract, the right to terminate in 
accordance with the contract, and that the only 
remedy available for wrongful termination is 
damages calculated at the amount due as at 
termination and nothing more. The court further 
cautioned that the constitutional jurisdiction and the 
statutory discretion vested in the NICN by the 
sections254 (c) (1), (a), (f),(g), (h) of the 1999 
Constitution (as altered) and under Section 19 (d) 
NICAct) are not at large, to be exercised in the name 
of unfair labour practices or international best 
practice, abstractly, without regard to established 
facts of a case and the relevant principles of law 
applicable to them.

Similarly, in Coca-Cola Nigeria Limited & 2 Ors v. 

is a sham or where there has been direct negotiations 
of the terms and conditions of service between the 

42end user and the worker .

The NICN has also circumscribed the principle of 
separate legal personality between companies and 
their subsidiaries. In essence if it is determined that a 
subsidiary is a sham or is so totally integrated and 
under the control of the parent company that the 
subsidiary is for all intents and purposes “the agent” 
or “employee” or “tool” of the parent company, the 
NICN will regard them as co-employers. Thus where 
a company transferred one of its employee to its 
subsidiary, the NICN held that both the parent 
company and the subsidiary are co-employers of the 

43employee . In Ejieke Maduka v. Microsoft Nigeria 
44 stLtd& Anor , the NICN ruled that both the 1  

ndRespondent and its parent company, the 2  
Respondent (Microsoft Corporation) are co-
employers of the Applicant and are both liable 
because although the claimant was a direct employee 

stof the 1  Respondent, her employment was subject to 
and governed by the worldwide policies of the parent 

ndcompany, the 2  Respondent, which affects all 
employees, subsidiaries and affiliates of the parent 
company.

In essence, where it determines that there is 
triangular employment or co-employment, the NICN 
hesitates to apply the principle of privity of contract 
until it determines that there is no disguised 
employment relationship whose appearance is 
different from the underlying reality or which is 
intended to nullify or weaken the protection afforded 
to workers by the law.

VI. Workplace reference

Common law places no obligation on an employer 
(or former employer) to provide reference to an 
employee; it is not considered as one of the rights 
ensuring at the end of the employment. 
Notwithstanding the above, the NICN held in Kelvin 

45Nwaigwe v. Fidelity Bank Plc  that there is an 
implied term in contracts of employment imposing a 
duty on the employer to provide work reference in 
respect of its employee, whether former or existing; 
which work reference must be true, accurate, fair and 
not misleading to a future employer. The NICN has 
proceeded to apply this principle in subsequent cases 
including KefreEkpo Inyang v. Alphabeta 

46Consulting LLP , where it held that the defendant 
was liable for the loss of the employment with a new 
employer for failure to release the claimant's 
certificate of service. The new position, therefore, is 
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and Clement Abayomi Onitiju v. Lekki Concession 
58Company Limited . In both cases, each of the 

claimant's employment was terminated for no 
reason, the court agreed that the termination was 
unfair and wrong. However, In Bello's case, the court 
ordered reinstatement of the claimant; but in the latter 
Lekki Concession case, the court took the opposite 
view and held that although the termination was 
wrongful, the claimant's employment is effectively 
terminated in line with the common law position. In 
the more recent case of EmanaI. Edet v Fidelity 

59Bank Plc , the NICN declined to reinstate the 
claimant or award exemplary damages.

In Coca-Cola Nigeria Limited & 2 Ors v. Mrs. 
Titilayo Akisanya (supra) and Batelitwin Global 
Services Limited v. Mr. John Muir (supra), the 
Court of Appeal significantly reduced the damages, 
awarded to each of the Respondents by the NICN to 
one month salary in lieu of notice on the grounds that 
the sums awarded had no basis in law as it was 
contrary to the settled position regarding the award of 
damages to an employee whose employment is 
wrongfully terminated. In subsequent cases, the 
NICN has taken different views: while some apply 

60the common law position , others have continued to 
award general and/or special damages for wrongful 

61termination

62Also, in Adigwe v. FBN Mortgages Limited , the 
NICN restated the right of an employee to resign, 
even in the face of express stipulations to the contrary 
in an employer's handbook; however, it reached a 

63contrary view in Fajuyitan v Guinea Insurance Plc  
where the employee tendered a letter of resignation 
while facing a disciplinary hearing, contrary to the 
stipulations of the handbook. 

This doctrine of stare decisis rests a priori on the 
premise that there must be certainty and parties 
should be in a position to know where they stand at a 
certain time. With the divergent decisions given by 
the NICN in similar cases it becomes difficult to 
determine the law and advise clients with any degree 
of certainty. This could also lead to forum shopping 
as litigants may try to divert their matters to judges 
that are sympathetic to their position.  

CONCLUSION 

It is arguable that these pro employee decisions of the 
NICN are invariably paving the way for 
job/employment security. Notwithstanding, the 
question is whether the appellate courts will uphold 
the decisions of the NICN if/when appealed; So far, it 

49Mrs. Titilayo Akisanya  the Court of Appeal 
reduced the damages which was awarded to the 
Respondent by the NICN from 17,368,468.00 (which 
was her annual salary) to the sum of 1,447,373.33 
representing the Respondent's one month salary in 
lieu of notice on the grounds that the sum awarded 
has no basis in law as it was contrary to the settled 
position regarding the award of damages to an 
employee whose employment is wrongfully 
terminated; and in Batelitwin Global Services 

50Limited v. Mr. John Muir , the same reasoning was 
adopted by the Lagos Division of the Court of Appeal 
when it reduced the damages which was awarded to 
the Respondent by the NICN from $193,050.00 to the 
sum of $24,750.00 being the sum commensurate to 
the Respondent's one month salary in lieu of notice of 
termination of his employment.

51Although, in Promasidor (Nig.) Ltd v Asikhia ,the 
Court of Appeal affirmed that damages can be 
awarded for malicious falsehood different from the 
wrong arising from the termination of employment, 
in Mr. Azuh Uchechi Romanus v. GAC Manning 

52Services Nig Ltd & Ors ,the Court of Appeal was not 
inclined to affirm the award of damages in excess of 
the amount due as at the time of termination; and was 
only inclined to award damages for an alleged 
malpractice such as injurious falsehood.

53In Skye bank v. Iwu , it was determined that all 
decisions of the NICN are appealable to the Court of 
Appeal. The implication is that decisions of the 
NICN can be overturned by the Court of Appeal. 
Thus these “innovative” decisions of the NICN that 
propose a deviation from established common law 
practices are powerless if they are not affirmed by the 
appellate court. From the cases above, it is safe to say 
that the Court of Appeal is wary of applying these 
untested novel principles propounded by the NICN.

CONFLICTING DECISIONS OF THE 
NATIONAL INDUSTRIAL COURT:

The decisions of courts of co-ordinate jurisdiction are 
54binding as between those courts . The doctrine of 

stare decisis provides that the decisions of higher 
courts are binding on lower courts and that a court is 
bound by its own previous decision and those of 
courts of co-ordinate jurisdiction. There is however a 
disturbing trend in recent decisions of the NICN:  the 
proclivity to give conflicting judgments on the same 

56set of issues .

For instance, on the issue of reinstatement, the NICN 
57took opposing views in Bello Ibrahim v. Ecobank   
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has declined to affirm any decision that deviates from 
or disregards the established common law principles 
of labour. It is, therefore, uncertain whether the quiet 
revolution (judicial activism) of the NICN will 
ultimately succeed in rewriting Nigeria's Labour law 
jurisprudence) in the interim, and where reliance is 
placed on appellate decisions, we shall continue to 
bask in the time tested labour principles of common 
law.
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Legitimacy: The Current Legal 
Perspective of a Child Born out 
of Wedlock under the English 

and Nigeria Law

The legitimacy of a Child and a Child Born out of 
Wedlock under English Law
Generally, the common law position is that a child is 
legitimate if, at the time, he/she was conceived or was 

5born, his/her parents were married . However, there 
are circumstances under the common which a child 
can be considered as illegitimate, and these will be 
considered as follows;

Void Marriage
In Common Law, a child born in a void marriage was 
considered illegitimate due to the fact that there was 
never an existence of marriage between the child's 

6 7parents . In Shaw v Gould , in this case, an English 
woman married in England obtain a divorce in 
Scotland court and married a man from Scotland. 
They both had a child in marriage; however, upon the 
child laying claim to the property devised to the child 
by her mother in England, the court held scotch 
divorce is invalid in England. Given this, the child 
was an illegitimate child under the England law. The 
reason for the court judgment is that the law of 
England still recognised the existence of the mother's 

8former marriage, which has not been nullified .

However, Section 2(1) of the English Legitimacy 
9Act , 1959,confers legitimation on a child born in a 

void marriage. The section provides that a child born 

Introduction

egitimacy under family law revolves around 
the status of a child born into a family or to 
parents validly married under statutory or L

1customary law in Nigeria . The word legitimacy is 
the act of being lawful or valid; however, note that 
legitimacy is the process whereby a child who had 
been considered illegitimate assumes the position of 

2legitimacy . According to the Black's Law 
3Dictionary  defined legitimacy and legitimation as a 

status of an individual born in by a couple who are 
lawfully married or the act of declaring an individual 
legitimate by his/her parent. The legitimacy of a child 
determines the extent of the right of a child to lay 
claim of his parents' estate and other family benefits. 
However, it is the ideology of most persons and the 
common law position that a child conceived and born 
before a valid marriage or outside wedlock is 

4illegitimate . However, in Nigeria Family law, a child 
born before, during, and after a valid marriage is 
considered legitimate, and it quite different from the 
English law perspective or position.

Given the above, this study tends to theoretically 
analyse the concept of Legitimacy and a child born 
out of wedlock under the English law and Nigeria 
Family Law.

Paul Atagamen Aidonojie
Department of Public and International Law

Edo University, Iyamho, Edo State

Omohoste Patience Agbale
Department of Private and Property Law

Ambrose Ali University, Ekpoma, Edo State
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15Nigeria Constitution  provides that; 
“No citizen of Nigeria shall be 
subjected to any disability or 
deprivation merely by reason of the 
circumstances of his birth.”

 From the above provision, it is very apt that the 
constitution has ruled out the concept or idea of 
tagging a child illegitimate on the ground that they 
were giving birth to by parents not validly married. In 

16Adeyemi v Bamidele  in this case, a deceased man 
had five children he caters for while he was alive; 
however, after he died, some close relative of the 
deceased were contesting the status of the five 
children, that the deceased man was not the father of 
the five children, the reason being that their father 
had them out a proper marriage. The Supreme Court 
ruled against the relative and held that the five 
children were children of the deceased man.

It is also the position of the law that, if the parties 
divorce or are separated, and the wife did not 
remarry, the law presumes a child born within 280 
days of the divorce as legitimate. This position had 

17been duly provided for by section 165 of the , and it 
provides thus;

Without prejudice to section 84 of 
the Matrimonial Causes Act, where a 
person was born during the 
continuance of a valid marriage 
between his mother and any man, or 
within 280 days after the dissolution 
of the marriage, the mother 
remaining unmarried, the court shall 
presume that the person in question 
is the legitimate child of the man.

18The provision of section 165 of the Evidence Act  
emphasizes the principle of presumption of access, 
which state that a child is considered legitimate if, at 
the time he/she was conceived or giving birth to and 
the child parents were living together, the law will 
presume both parties to have had sexual intercourse, 
except the otherwise is proven. In the case of Oduche 

19v. Oduche , in this case, the Respondent (the 
husband) was married to the Appellant (the wife) 
under the Act. They had three children. However, the 
wife left her matrimonial home while pregnant with 
the third child; she was indulging in extramarital 
affairs, having and often arresting her husband. The 
husband brought an action for divorce against his 
wife. In the cause of the trial, the wife contended that 
the husband was not the father of their children. 
However, the trial court decision was upheld by the 

during the existence of a void marriage shall be 
treated as legitimate if when the child was conceived 
or at the time of the celebration of the marriage, both 
or either of the child's parents reasonably believed 
that the marriage was valid. However, section 2(2) of 

10the Act  provides that for section 2 (1) to be 
applicable, the father of the child must be domiciled 
in England .

Voidable Marriage
At Common Law, a child born in a marriage declared 
as voidable is regarded as illegitimate. Furthermore, 

11before 1959, it was the Legitimacy Act of 1926  that 
regulates the Legitimacy and Legitimation of a child. 

12Section 1(2) of the Act  provides that Nothing in this 
Act shall operate to legitimate a person whose father 
or mother was married to a third person when the 
illegitimate person was born. However, section 1(1) 
of the Legitimacy Act 1959 repealed section 1(2) of 
the Legitimacy Act of 1926. The purport of Section 
1(1) of the Legitimacy Act 1959 is that it conferred 
legitimation on a child when his/her parents 
remarried, regardless of their past status.

Given the above, it is trite that under the common law 
system, a child conceives or is born in a void, and 
voidable marriage is often regarded as illegitimate. 
However, by the Legitimacy Act of England 1959, 
legitimation can be conferred on an illegitimate child 
if the condition specifies by the Act is duly observed 
by the child-parent.

The legitimacy of a Child and a Child Born out of 
Wedlock under Nigeria Laws
As a general rule in Nigeria Constitution and family 
statutory laws, the concept of an illegitimate child 
does not exist. A child conceived or born in or out of 

13wedlock is considered legitimate . The status of a 
child being legitimate or illegitimate is provided for 
in Nigeria Constitution, legislation on family law, 
and under customary law. In this regard, the concept 
of legitimacy will be considered with regards to 
Nigeria laws as follows;

Nigeria Constitution and Legislation
It is very common within the Nigerian society to 
describe a child born out of wedlock, in a void or 
voidable marriage as illegitimate that such a child 
lacks the right and privilege possess by a legitimate 

4.child1   However, in Nigeria, the concept of an 
illegitimate child does not seem to exist, given the 
fact that Nigeria's legal system does not discriminate 
against the status of a child is legitimate or 
illegitimate as a result of the fact that the child's 
parent was not validly married. Section 42(2) of the 
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The legitimacy of a Child and a Child Born out of 
Wedlock under Customary Law
Although in some customary such as Ibo customary 
law, if a man has not paid the bride price of a woman 
whom he impregnates, the child is considered not his 
own, but belonging to the woman's father. However, 
generally in Customary Law, it is the principle of law 
that a child giving birth to during the existence of a 
customary marriage is presumed to be legitimate. 
Furthermore, in customary law, the mere fact that the 
father of the child acknowledges the child as his own, 
such acknowledgment confers legitimacy on the 

22child . This position of the law is as held in the case 
23of Alake v. Pratt ; in this case, the appellants were 

born out of wedlock; however, they had been living 
with their father, and their father acknowledges them 
as his children. After the death of their father, an 
action was brought to court to determine whether 
children born out of wedlock are entitled to take part 
or inherit their father estate. The court, in giving its 
judgment, found that in Yoruba Custom, a child is 
considered legitimate if the father acknowledges 
paternity of the child. Furthermore, the court found 
that during the lifetime of the appellants' father, he 
acknowledges them as his children. It is in this regard 
that Foster Sutton stated thus: 

“The appellants having been held to 
be legitimate, I do not think the 
question of their parents? Marriage is 
then a relevant  subject  for  
investigation. Nor do I think that 
Public Policy demands that the 
Courts of this country should hold 
otherwise. It follows that, in my 
opinion, if in fact the status of 
legitimacy is conferred by the law of 
this country, the domicile of origin of 
the appellants, which has been held 
to be the case, they are entitled to 
succeed to the property of their 
deceased father, together with his 
other legitimate children.”

24Furthermore, in Taylor v Taylor , the court was very 
apt when it stated that the child was legitimate, based 
on his paternity acknowledgment. 

However, it should be noted that the mere fact of 
payment of bride price and acknowledgment of a 
child does not, in all circumstances, confer 
legitimacy on the child. The court had overruled 
some paternity acknowledgment that is against the 
principles of natural justice, equity, and good 

25conscience. In the case of Mariyamav. Sadiku Ejo  , 
in this case, the plaintiff instituted an action against 

Court of Appeal by holding that the wife did not lead 
evidence to show that she and her husband never had 
intercourse while living together and by section 148 
of the Evidence Act, 2004 (now section 165 of the 
Evidence Act 2011) the court presumes the husband 
to be the father of the children. In the words of 
Rhodes Vivour  JCA, he stated thus:

The evidence required to rebut the 
presumption in Section 148 of the 
Evidence Act must be strong, clear, 
and conclusive as to lead to the 
irresistible conclusion that the child 
is not the offspring of the husband. 
The presumption cannot  be 
displaced by a mere balance of 
probabilities or by circumstances 
casting doubt. See Elumeze v: 
Elumeze 1969 All N.L.R. p. 301; 
Egwuwoke v. Egwunwoke Nwadike 
&Ors. 1966 All N.L.R. p. 301; 
WATSON v. WATSON 1933 2 All 
E.R. p. 1013. The principle 
underlying the rule is obvious. It is 
most undesirable to enquire into the 
paternity of a child where parents 
have access to each other.

Furthermore, Section 84 of the Matrimonial Causes 
20Act  provides that no party shall be compelled to 

give evidence to show that a child born to the wife 
during the marriage was illegitimate. In the case of 

21Elumezev. Elumeze , the court was of the view that 
neither the husband nor the wife is allowed to give 
evidence to rebut the presumption of a child 
legitimacy during the existence of a marriage or 
within 280 days after the dissolution of marriage.

The purport of section 165 of the Evidence Act, 
section 84 of the Matrimonial Causes Act, and the 
case of Oduche supra is that in the circumstances 
where parties who were validly married under the 
Act, the Act presume any child giving birth to during 
the marriage as legitimate and frown against to 
enquiry on the paternity of the child, therefore, deny 
such child its legitimate right. 

From the above, it is legally wrong to address a 
child as illegitimate, even if the marriage was 
voidable. Given the fact that section 38 (1) and (2) 
Matrimonial Causes Act stipulated that irrespective 
of the fact that a marriage is voidable and the decree f 
nullity had been issued in annulling the marriage, it 
does not render a child born in during existence of the 
marriage illegitimate.  
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the status of a child whether such a child is legitimate 
or illegitimate. Furthermore, it suffices to state that 

27Law is made for man, not man for the law . In this 
regard, no individual or law should  discriminate 
against a child or a person as illegitimate by reason of 
being born out of wedlock

the defendant claiming the child the defendant had 
given birth to after deserting him for 15 months. His 
ground was that in Igbira custom (a tribe in Kogi 
State), where a woman delivered a child within a 
period of 10 months in deserting her husband without 
returning the bride price, the child giving birth to 
within that period belongs to the deserting husband. 
It is on the basis of this that the native court held in 
error in favour of the plaintiff. However, on appeal, 
the High Court found that within the period of 
desertion, the plaintiff and defendant did not have 
sexual intercourse. It is on this basis that the court 
held that the child is not the legitimate child of the 
plaintiff, and therefore, the plaintiff cannot claim 
paternity on the child.

26Furthermore, the case of Edet V. Essien  is also 
instructive in this regard, where the Divisional Court 
declared that a man cannot claim the child or children 
of another man and confer paternity legitimation on 
such child or children on the ground he had paid bride 
price of their mother that had not yet been returned. 
The court held that such custom and tradition is 
contrary to the principles of equity and natural 
justice.

Given the above, in most Nigeria customary law, a 
child born out of wedlock is regarded as legitimate, 
provided such the actual father of such individual 
acknowledge paternity. 

Conclusion
We have considered what Legitimacy under the 
Common Law and Nigeria Legal System. Under the 
Common Law, a child born is generally considered 
legitimate if, at the time, was conceived or was born, 
his/her parents were married. However, a child will 
be considered illegitimate if the marriage of his/her 
parent marriage is void or voidable. It was also stated 
that a child considered illegitimate could assume the 
position of a legitimate child if all the condition as 
provided under the Legitimacy Act 1959 has been 
duly observed.

However, in Nigeria, describing a child as 
illegitimate is not recognise in Nigeria Legal System, 
a reference to section 42(2) of the Nigeria 
Constitution, section 165 of the Evidence, section 84, 
38(1) (2) of the Matrimonial Causes Act and relevant 
judicial authority was stated in support of the position 
of the law.     

Given the above,  it is apt to state that, irrespective of 
how the society describes a child to be illegitimate, it 
is the law prevailing in that country that determines 
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